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Abstract

Criminal justice processing systems are an essential part of all countries and the procedures and regulations
governing them differ from nation to nation. However, as these systems are studied, it becomes more evident
that justice is in fact not for all. Whilst these systems are meant to be free of bias, the unfortunate truth is that
race, gender and social class among other factors have a great influence on themanner in which an individual is
treated within this system. This research paper conducts a thorough analysis and evaluation of the
aforementioned with the aim of identifying the root causes of the discrimination which exists within the systems
of different countries. Ultimately, the objective is to advocate for a more equitable and just criminal justice
system; one that recognizes and addresses the intersecting axes of privilege and oppression that shape the
contours of societal justice.
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Introduction

Through the corridors of justice, where the gavel’s bang echoes amongst the tapestry of society, an unavoidable
truth remains: the criminal justice system is not the unbiased conciliator it claims to be. Underneath the covers
of blind justice, race, gender, and societal class, shapes the fate of different individuals, fabricating a story that
continues far beyond a courtroom setting.

The historical roots of inequality within the criminal justice system stretch across epochs, mirroring societal
prejudices that have persisted through time. From the legacy of slavery and Jim Crow laws to contemporary
challenges like mass incarceration and racial profiling, the system has been a mirror reflecting and perpetuating
deeply ingrained biases. Similarly, women have historically found themselves marginalised within the annals of
criminological discourse, while economic disparities continue to wield influence over legal trajectories, creating

a justice system that is far from blind. In the face of these historical and systemic inequalities, a critical
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examination and acknowledgement of the manner in which race, gender, and class impact the criminal justice
system around the world becomes not only pertinent but imperative. In line with the aforementioned, a
fundamental question propelling this exploration is: “To what extent do race, gender and social class

impact the criminal justice processing system in different countries around the world?”

This paper endeavours to scrutinise the complex dynamics of race, gender, and class within the criminal justice
system. By dissecting the ways in which each of these dimensions of identity influences an individual's
interactions with the legal system, using case studies of different countries, we aim to contribute to a more
comprehensive understanding of the root causes of disparities.

Race and the Criminal Processing System

As a concept, ‘race’ emerged in the 1600s when it was used as a means to justify slavery by regarding Africans
as innately and biologically inferior during the Transatlantic slave trade (Smedley and Smedley, 2005). Race
refers to the classification of humans based on observable physical differences i.e. phenotypes which are
assumed to reflect biological differences. However, there has been plenty of scientific evidence to prove that
race, reflected by the hair texture, facial features and most importantly skin colour of an individual, in fact, has
nothing to do with their biology (Braveman and Parker Dominguez, 2021). Thus, the scientific consensus of

today is that race is a social construct as opposed to a biological one (Gannon, 2016).

One of the main arguments in favour of race being a socially constructed ideology is that the concept of it has
remained very fluid whereby it has been implemented in different ways at different times. For instance, during
the Nazi movement in the 20th century, Germans regarded Jewish people as a ‘race’ whereby the rationale for
their mass extermination was that they were acknowledged as an inferior race that must be eliminated to avoid
contamination among the Aryans i.e. superior race (Shirer, 2011). The fluidity of the concept of race may also
be witnessed amongst the population identified as being ‘White’. In the earlier years, during the late 19th
century and early 20th century to be precise, there was an influx of immigrants from Ireland, Italy and Poland
into the United States who were willing to work for relatively lower wages. These people were all considered to
belong to a race different and inferior to the Whites i.e. what was used to refer to the more established European
immigrants (Roediger, 2006).

It is also the concept of race which enables racism. Racism most commonly is defined as a system of race that is
rooted in notions of inherent racial group superiority and inferiority consequently giving rise to unjust privileges
to the Whites whilst oppressing the non-Whites (DOMINGUEZ, 2008). Racism can manifest at multiple levels.
For instance, it may be internalised, interpersonal, institutional, structural or systemic. Racism, in whatever form
it may exist, is a threat to social well-being as it denigrates the core aspect of a person’s identity. This is further
worsened by racism enabling racial discrimination whereby unfair treatment is given to people belonging to
certain races. It is true that racial discrimination is now no longer legal, however, the unfair systems and
structures are so deeply rooted and to date may be evidenced in the practices, policies, laws and beliefs

(Braveman and Parker Dominguez, 2021).

©iJournals Publications 2024 | 2




iJournals: International Journal of Social Relevance & Concern (1JSRC)
ISSN:2347-9698, ijournals.in/ijsrc
Volume 12 Issue 5, May 2024

In line with the above, differential treatment based on race is well documented at each decision point in the US
criminal legal system. Starting with policing itself, much of the racial discrimination is influenced by the
stereotypes that exist. For instance, according to research from Duncan (1976) and Sagar & Schofield (1980),
stereotypes linking black people with aggression are shown to make people judge the behaviour of Black people
as more aggressive than the identical behaviour of White people. Several studies have also highlighted
stereotypes of African Americans as violent, hostile and dangerous. All of these traits have close links to
criminality and consequently are important factors in the decision of whether an individual poses a threat to
personal safety - a critical component of an officer’s decision to use force. Other than stereotypes influencing
the decisions made by police, as per Fridell (2017), police officers’ behaviour may also be heavily impacted by
implicit bias. Implicit biases are those that operate outside of conscious awareness and control but influence
judgements through processes of misattribution and disambiguation. For instance, the Affect Misattribution
Procedure, wherein participants are first exposed to stimuli outside of conscious awareness and then asked to
rate subsequent novel stimuli, is an empirical illustration of the manner in which implicit bias can lead to
misattribution. If the participants have favourable attitudes toward the first stimulus then they tend to rate the
subsequent stimulus favourably as well (Payne et al., 2005). In line with this, when participants are primed with
Black faces, there is a higher tendency to evaluate the subsequent stimuli more negatively than the stimuli
following White faces. With regard to disambiguation, several relevant studies illustrate the role of
disambiguation in the application of racial stereotypes in domains greatly relevant to policing. For instance, as
per findings from Eberhardt, Goff, Purdie, and Davies (2004) found that college students and police officers
were faster to identify images of weapons as they became de-pixelated when they were preceded by subliminal

images of Black faces as opposed to White faces.

Racial discrimination, based on racial biases and stereotypes, in policing has been evident in several policies and
practices implemented in the United States over the years. Strategies such as hot-spot policing, dragnet policing
and increased surveillance tactics exacerbate stereotypes about criminality amongst people of colour as they are
commonly used by law enforcement in Black neighbourhoods (Hinton and Cook, 2020). Another policing
practice that has now been ruled unconstitutional on the grounds that it violated the constitutional rights of
people of colour in the city, stop and frisk (when policeofficers briefly detain and search individuals without a
warrant when they have reasonable suspicion of criminal activity), saw the New York City Police Department
racially profile people of colour time and time again (Brooks, Brock and Bolling-Williams, 2014). It is a result
of such practices that the arrests anduse of force against people of colour are significantly higher than for the
White population. As per statistics, while Black people represent around 13.6% of the US population, they
account for nearly 27% of the arrests. Moreover, Black people experience over one-quarter of arrests for drug
law violations, despite similar rates of drug use among racial and ethnic groups. A paper published by Goff et al.
(2016) provides some more eye-opening realities including that Black people are twice as likely as white people
to be killed by police. This disparate killing of Black people persists even when they and white people are
unarmed - in 2018, more than 300 Black people were killed by law enforcement, and one-quarter of them were
unarmed (Bor et al. 2018).

Other than policing, racial disparities exist even in pretrial case processing and detention, charging and
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sentencing decisions, and incarceration rates and treatment during incarceration. As a result of the biases
ingrained in the system, it is assumed that people of colour are more likely than white people to have a criminal
record and more likely to be assessed as safety risks and detained pretrial due to a lack of resources to pay fees,
fines and bail (Sentencing Project, 2018). Once again, these biases result in the disproportionate
incarceration of Black people and American Indian/Alaskan Native people in US jails (Zang and Minton 2019).
Furthermore, as per Mizel (2018), the disparities persist as one moves through the court system with Black
people being more likely than white people to receive punitive charges at arraignment as well. For instance, in
federal courts, prosecutors are more likely to charge Black people with offences carrying higher mandatory
minimums than white people who have similar situations whilst in state courts the prosecutors are more likely to
charge Black people under habitual-offerer laws than white people (Crawford et al., 2006; Hinton, Henderson,
and Reed, 2018). It is these biases throughout the court process that ultimately result in racial and ethnic
disparities in prisons and in more severe sentences and disciplinary actions for people of colour. Further, in the
criminal justice processing system, biases can also impact parole decisions in which an individual's
incarceration length, behaviour during incarceration, crime severity, criminal history and mental health are
considered (Coplan, 2007). Racial and ethnic discrimination leads to black people spending more time in prison
awaiting parole than white people (Huebner and Bynum, 2008) with such discrimination extending itself even
into community supervision whereby Black men are 3.5 times more likely than white men to be under some

form of community supervision (Horowitz and Utada, 2018).

Overall, it remains evident that racial discrimination influenced by racial stereotypes and biases is present in all
decision points of the US criminal justice processing system - from policing all the way through to community

supervision.

Gender and the Criminal Processing System

Similar to race, gender is also deemed a social construct. WHO defines gender as “the characteristics of women,
men, girls and boys that are socially constructed. This includes norms, behaviours and roles associated with
being a woman, man, girl or boy, as well as relationships with each other”. The main evidence of gender being
socially constructed is in the different definitions of gender roles across cultures, times and contexts. Gender
roles often give rise to stereotypes i.e. the manner in which one is expected to behave or the characteristics one is
expected to possess based on their gender. As per OHCHR (2014), “a stereotype is harmful when it limits
women’s or men’s capacity to develop their personal abilities, pursue their professional careers and make

choices about their lives and life plans. Both hostile/negative or seemingly benign stereotypes can be harmful”.

Whilst these gendered stereotypes influence various walks of life, they most definitely also have an
impact on the criminal justice processing system. The aforementioned is however more true for the
systems of certain countries in comparison to others. For example, as per a report published by MRG (2019),
when analysing Iran, the country’s Penal Code is largely based on the government's interpretation of Islamic
sharia precepts. This gives rise to gender discrimination on many levels - starting right from what age an
individual can be held criminally responsible. To elaborate further, the Penal Code enforces that the age of

reaching puberty is to be taken as the age of criminal responsibility. As a result of this, girls are considered
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criminally responsible from a much younger age than men (Article 147 of the Penal Code states that the age is
nine lunar years for girls, around eight years and nine months, while the age for boys in fifteen lunar years,
equivalent to about fourteen years and seven months). Because of the low age at which children can be legally
tried as adults, on the one hand, and because it is inherently discriminatory, on the other - this provision is a

stark violation of international standards.

Beyond the discrimination in the criminal age, many women in Iran also face increased scrutiny and chances of
arrest on mere grounds of defending their human rights. Many of the women in Iran have reported being
arrested without any prior notice or a warrant as well as being unable to contact their family during detention.
These women are typically prosecuted under very vaguely worded national security charges such as ‘assembly
and collusion against national security’ and ‘propaganda against the state’ (MRG, 2019). Such charges are
regularly used by the Iranian government to criminalise peaceful acts of expression and portray the women
human rights defenders as political opponents who are attempting to overthrow the government. Moreover, once
imprisoned, women political prisoners are kept in a dedicated section of the women’s ward in Evin Prison in
Tehran. This women’s ward is reportedly cramped, dirty and lacking natural light and medical supplies, in
violation of international standards. Suchwomen prisoners have also been denied family visits and phone calls
(MRG, 2019).

The gender discrimination against women in Iran in the justice system extends itself to the judicial institutions
as well. For instance, women can hold the position of legal advisers allowing them to oversee case proceedings,
however, they can not be appointed as judges in Iran’s courts meaning that they are unable to render final
verdicts (IFP News, 2018). Even when they work in judicial positions, women have pointed out the unequal
power dynamics that exist between men and women in the judicial system whereby women are oftentimes

pressured by male judges to issue decisions against their judgment (Sahar Maranlou, 2015).

Once again, Iran is only one example of a country wherein there is evident gender discrimination, fueled largely
by gender stereotypes, against women in the criminal processing systems. The systems of many other countries
too are guilty of such discriminatory practices - some even discriminate highly against men whereby it is
perceived that men are much more likely to commit crimes than women and in the casethat a crime has been
committed by the latter then more leniency may be shown especially at the detention and sentencing stages
(Geppert, 2022).

Class and the Criminal Processing System

As per Britannica (2018), the term class started to be used in the 19th century as a replacement for terms such as
rank and order to describe the hierarchical groupings of society. The use of the term class was an indicator of the
changes in the structure of Western European societies post the industrial and political revolutions that took
place in the late 18th century. This is because new social groups were developing representative of the
commercial and industrial capitalists and the urban working class in the new factories. These classes were and
continue to be largely defined in economic terms, either with regard to dependence on wages or then the

ownership of capital.
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In modern societies, there is a general agreement among social scientists on the characteristics of the principal

social classes - upper, working (or lower), and middle.

In modern capitalist societies, the upper class is distinguished by the possession of largely inherited wealth.
Individuals belonging to this class are recognised to have ownership of a large number of assets and the income
derived from these confer many advantages upon the members of this class. For instance, they are able to
develop a distinctive life based on extensive cultural pursuits and leisure activities. In addition to the
aforementioned, they are also most likely able to exert a considerable influence on economic policy and political
decisions. Finally, by being able to procure superior education and economic opportunities for their children,

they can perpetuate family wealth.

The upper class has historically been contrasted with the working class which mainly consisted of manual
workers in the manufacturing industries. However, as industrialisation has occurred and the service sector has
widely expanded, there has been a requirement to refine this comparison. Inmodern societies, the lower class is
thus defined as those people who hold low-paying, low-skilled and nonunionized jobs in industries beyond
manufacturing including retail sales and food service, for example. Even with the lower class, there may be
differences in income levels which give rise to further categorization of such individuals as being skilled, semi-
skilled and unskilled workers. Ultimately, the main characteristic of the broader working class is that they lack
asset ownership and tend to largely depend on their wages for survival. As a result of this, they tend to have
low living standards, restricted access to higher education and exclusion to a great extent from spheres of
decision-making.

The middle class consists of the middle and upper levels of clerical workers, supervisors and managers, some
self-employed workers including small-scale shopkeepers and businesspersons and those involved in technical
and professional occupations. Most commonly, at the top of the middle class are those who merge into the upper
class and may be known as the upper middle class. On the other hand, at the bottom of the middle class are
those who hold routine and relatively poorly paid jobs in sales, transport and distribution making them merge

into the working class and be recognized as the lower middle class.

The idea of social class gives rise to classism. Classism is defined as bias, prejudice, oppression, or
discrimination toward a person or group of people based on social class or SES, perpetrated by those who have
the privilege and power to do so. The definition highlights well how such biases in the context of the criminal
justice processing system are dependent on both the actors involved, including perpetrators or suspected
perpetrators and the legal practitioners. Speaking of the role of the legal practitioners involved, Angela Davis, a
professor at American University in Washington, D.C., said that the prosecutors have great power to decide the
defendant’s fate. As per Davis, “Prosecutors in my view are probably the most powerful players in the criminal
justice system,”, when a policeman brings a case to a prosecutor, for example, the prosecutor decides whether
the case should be thrown out. She concludes that “whenever you’ve got discretion, you have the ability to

discriminate” (Equal, 2021).

The reason for the prevalence of classism in the criminal justice processing system is that much of the

influencing criminology theories created and established back in the day are predicated on the belief that certain

©iJournals Publications 2024 | 6




iJournals: International Journal of Social Relevance & Concern (1JSRC)
ISSN:2347-9698, ijournals.in/ijsrc
Volume 12 Issue 5, May 2024

characteristics of the lower class lifestyle are inherently criminogenic. In fact, during the early and middle
decades of the 20th century, most new criminological theories began with the assumption that crime was
primarily a lower-class phenomenon (see, for example, Cloward & Ohlin, 1960; Miller, 1958). One of the
countries that suffers from high levels of class bias in their criminal justice processing system is India. Many
have titled India’s criminal justice processing system as ‘anti-poor’. An article by Sharma (2022) does a good
job of explaining this bias by considering 5 paradigms;

Access to justice - the ability for the lower class to approach court regardless of complicated legalprocedures and
high fees

Bail granted - whether those belonging to the lower class are able to get bail or not

Investigation aspect - whether the lower class are jeopardized by the police or other investigation agencies when

registering the complaint or carrying out the investigation

Legislative aspect - whether the laws made by the parliament favour the lower class or not

Post-conviction difficulties - whether the lower class face any difficulties in prison after being convicted

Some interesting arguments made in the study by Sharma (2022) include that with regard to obtaining bailin the
country, the accused has to give a surety amount. Unfortunately, the Criminal Procedure Code, 1973 does not
mention the amount of security that is to be paid by the accused to secure his release. As a result of the
aforementioned, the decision of the surety amount is in the hands of the court and it has been repeatedly noticed
that the courts of the country are not sensitive to the plights of those in the lower classes. With India being a
country wherein more than 50% of the population lives below the poverty lineand earns less than INR10,000 in
a year, bail demands of INR10,000 all the way to INR1,00,000 are unreasonable. It is because of the lack of
realistic bail surety amounts being demanded that many who have been granted bail still end up back in prison.
Furthermore, from a post-conviction perspective, the idea of beneficial treatment at the cost of bribes once again
reiterates the preferential treatment given to those belonging to the higher classes and not the lower ones.
Despite no bribes allowed signs being hung outside the jails of the country, an article by a leading newspaper
highlighted how a structured bribe system was in place whereby “a visitor has to pay Rs 50 for registration and
Rs 20 for each additional visitor. He needs to pay Rs 100 to the official to enter the prison premises. For
bringing food, books or clothes, he has to pay a minimum of Rs 100. In summary, a visitor has to shell out Rs
250 to Rs 300 to meet an inmate” (Yadav, 2017).

This dual justice system in India has been noticed and spoken against by many experts. For instance, as per
Prashant Bhushan, a senior advocate, “It is true that there is a class bias, otherwise, why would we have so many
people languishing in jail because they cannot afford a lawyer to get bail?” (Dhawan and Thakur, 2015).
Furthermore, a bench of justices D Y Chandrachud and Hrishikesh Roy made their stance very clear by stating
that “India cannot have two parallel legal systems, one for the rich and the resourceful and those who wield
political power and influence and the other for the small men without resources and capabilities to obtain
justice or fight injustice. The existence of a dual legal system will only chip away the legitimacy of the law”
(Thomas, 2021).
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Conclusion

This research paper aimed to analyse the root causes of the discrimination present in the criminal justice
processing systems of different countries around the world. Race, gender and social class are all social
constructs. With regard to race especially, while many believe that the concept lies in biological explanation,
several studies have proven otherwise. Regardless, over theyears, race has given rise to racism and subsequently
racial discrimination. This racial discrimination persists in the criminal justice processing system as seen in the
case study of the United States. In particular, the first stage of the criminal justice system is contact with law
enforcement and as per the analysis in this paper, the main finding is that implicit bias gives way to racial
discrimination in policing in the United States which has been seen in several policing practices developed and
implemented in the country. Moving on to gender, in defining genders, societies have also given rise to gender
roles and stereotypes which once again have an influence on the criminal justice processing system. In the case
study of Iran, for instance, the analysis suggests that there are many practices enforced throughout the criminal
justice processing system which discriminate against women - this is reflected in the early criminal age set for
girls, the harsh arrest and detention practices for women human rights defenders and even in the employment in
judicial institutions. Finally, social class as a concept has existed for years and in our modern society is divided
into the upper class, worker/lower class and middle class, each distinguished by their economic health. That
being said, this segregation of society also gives rise to class bias which influences the criminal justice
processing system as seen in the example of India wherein the rules and regulations formulated are more in
favor of the wealthy than those belonging to the lower class. It is worth reiterating that for a country with a large
percentage of the population living under the poverty line or belonging to the lower classes, this is ironic and

once again far from what one may define as justice for all.

Overall, it stands true that race, gender and social class impact the criminal justice processing system to a great
extent. Whilst this paper analysed the inherent characteristics of race, gender and social class individually, it is
worth noting that there is a great tendency for these to intersect and lead to even further discrimination against
specific individuals. It is a key finding then that the term ‘justice’ in the ‘criminal justice processing system’ is

far from being practised in different countries around the world.
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